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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFflCE
CITY OF KANKAKEE, )

Petitioner, ) SEP 2 5 2O~3
vs. ) PCB 03-125
COUNTY OF KANKAKEE, ) (Third-Party Pollution
COUNTY BOARD OF KANKAKEE, ) Siting Appeal) oard
and WASTE MANAGEMENT OF )
ILLINOIS, INC. )

Respondents. )

MERLIN KARLOCK~, )
Petitioner, )

vs. ) PCB 03-133
COUNTY OF KANKAKEE, COUNTY ) (Third-Party Pollution Control Facility
BOARD OF KANKAKEE, and WASTE ) Siting Appeal)
MANAGEMENT OFILLINOIS, INC. )

Respondents. )

MICHAEL WATSON, )
Petitioner, )

vs. ) PCB 03-134
COUNTY OF KANKAKEE, COUNTY ) (Third-Party Pollution Control Facility
BOARD OF KANKAKEE, and WASTE ) Siting Appeal)
MANAGEMENT OF ILLINOIS, INC. )

Respondents. )

KEITH RUNYON, )
Petitioner, )

vs...... ....)..P.C~B.O3-135
COUNTY OF KANKAKEE, COUNTY ) (Third-Party Pollution Control Facility
BOARD OF KANKAKEE, and WASTE ) Siting Appeal)
MANAGEMENT OF ILLINOIS, INC. )

Respondents. )

MERLIN KARLOCK’S OBJECTION AND RESPONSE
TO

WASTE MANAGEMENT OF ILLINOIS. INC.’S MOTION TO RECONSIDER

Now comesPetitioner,Merlin Karlock,by his attorney,GeorgeMueller,P.C.,andin

oppositionandresponseto WasteManagementofIllinois, Inc.’s Motion To Reconsiderthe

Board’sdecisionofAugust7, 2003, statesas follows:



The Motion To ReconsiderDoesNot SetForth Sufficient Grounds
For ReconsiderationBy The Board

Generalproceduralrule 101.902states,“In ruling upona Motion For Reconsideration,the

Boardwill considerfactorsincludingnewevidence,orachangein the law, to concludethat the

Board’sdecisionwas in error.” This standardexistsin orderto preventpartiesfrom simply

rearguingissuesandlegalprinciplesthattheBoardhasalreadyfully addressedin its opinion. It

is clearthatsomethingmoreis requiredfor theBoardto reconsiderits previousrulings thana

merereworkingof argumentsalreadymade. This higherstandardin ruling on Motions To

Reconsiderhasbeenapprovedby theAppellateCourtin Turlek v. Pollution ControlBoard,274

Ill.App.3rd 244, 653 N.E.2d1288 (Pt Dist. 1995). TheMotion ofWasteManagementof Illinois

to reconsiderdoesnot allegeany newevidence,it doesnot allegeanychangein the law. It does

notevenallegeanyfactual errorsin theBoard’sdecision. Theargumentsin thatMotion are

thereforebestmadein aBrief to theAppellateCourtcontestingthecorrectdecisionofthis

Board.

The ServiceReciuirementsOf Section39.2Are Mandatory And Jurisdictional

Theportionofthestatuein questionstates,

“No laterthan 14 daysprior to arequestfor locationapproval,theapplicantshall
causewrittennoticeofsuchrequestto be servedeitherin personorby registered
mail, returnreceiptrequested,on theowners...“ 415 ILCS 5/39.2(b)

Contraryto Respondent’sassertionthatthe legislaturedid not intendthatpersonalserviceand

registeredmail servicewould be theonly meansby which noticemaybecausedto be served,the

Courtsofthis Statehaveconsistentlyheld that this servicerequirementis mandatorybecauseit is
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jurisdictional. Respondentdiscusseslegislativeintent andassertswithoutauthoritythat the

legislature’sintentin enacting415 ILCS 5/39.2wasto allowmultiple otherformsofconstructive

orsubstituteservice. Respondentdoesnot citeanyofthe legislativehistory,butcorrectlypoints

out that thefirst wayoneascertainslegislativeintentis to look attheplainmeaningofthewords

in thestatute. Whentheword“shall” is usedin astatute,suchlanguagegenerallyevidencesthe

legislature’smandatoryintent. Jonesv. Dodendorf 190 Ill.App.3rd 557, 546 N.E.2d92 (1989).

Additionally, substantialcompliancewith mandatorystatutoryrequirementsis typicallynot

sufficient. Wollanv. Jacoby,274Ill.App.3rd 388,653 N.E.2d1305 (1995). Thiswould be

particularlytruewhenthestatutoryrequirementis jurisdictionalin natureasis thecasehere. The

Illinois SupremeCourt haslongtakenthepositionthatnoticeandtimelinessrequirements,when

propertyorproceduralrights areinvolved,needto be strictly adheredto. An excellentdiscussion

is foundin Andrewsv. Foxworthy,71 Ill.2d 13, 373 N.E.2d1332(1978).

Thepossibilityof additionalburdento a partyrequiredto givenotice, andthepossibility

ofwhat Respondentcalls “absurdresults” do notgive thisBoardabasisto disregardclearly

establishedlegislativeintent,particUlarl Whcn thatinteit has~ ~~rifledin multipleAppellate

Court opinions.

Respondentarguesthat this BoardandtheAppellateCourtshaveconsistentlyrefusedto

strictly construeSection39.2 (b)whendoing so wouldcontraveneits truepurpose.

Respondent’ssupportfor this argumentcomesfrom dicta in variousopinionsratherthanfrom

theholdingsoftheBoardandtheAppellateCourts. Someof Respondent’sauthorityfor this

propositionis inapplicable.Forexample,RespondentcitesDoubsLandfill, Inc. v. Pollution

ControlBoard, 166Ill.App.3rd 778, 520N.E.2d977 (sth Dist. 1988). Section39.2 (b) requires
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thatthenoticeshallstatethe“locationof theproposedsite.” In DoubstheAppellateCourt

correctlyruledthatthis languagedid not invalidateanoticewhichcontainedan erroneous~g~j

description,butotherwiseaccuratelyandcorrectlydescribedthelocationofthesite. This

holdingis thereforeinapplicableto thespecificservicerequirementat issuehere.

To the extentthatthisBoard’spreviousholdingsin DiMaggiov. SolidWasteAgencyof

NorthernCookCounty(PCB 89-138)andCity of Columbiav. CountyofSt. Clair (PCB85-177)

supportthepropositionthatreceiptofactualnoticeis not requiredwhenthereis proofoftimely

anddiligent attemptsto obtainserviceofnotice,thoseholdingswereeffectivelyoverruledbythe

AppellateCourt in Ogle CountyBoardv. Pollution ControlBoard,272Ill.App.3rd 184, 649

N.E.2d545 (2~Dist. 1995). This is actuallypointedoutby theBoardin its decisionin ~j

Watts,Inc. v. SangamonCountyBoard, (PCB 98-2,June17, 1999). Interestingly,Respondent

citesESGWattsfor thepropositionthatconstructiveservicemaybepermitted,whentheBoard,

in thatcase,strictly construedthe serviceofnoticerequirementsasto everylandownerwhose

noticewasatissue. OgleCountyremainsgood law andbindingdespitethefactthat this Board,

in its decisionin the instantcase,foundthatit hadbeenpartiallyoverruledonly asto when

certifiedmail is completedbyourSupremeCourt’s decisionin PeopleEx. Rel.Devinev.

$30,700U.S. Currency,199 Ill.2d 142, 766 N.E.2d1084(2002),whichheldthatcertifiedmail

serviceis deemedcompletedupondepositatthepostoffice.

All ofRespondent’sargumentssuggestingthat Mrs. Keller wasconstructivelyserved

mustfail by reasonof Ogle CountyBoard’sholding that a servicedefectis availableto all

participantsto argue.Accordingly,apartyon whomproperservicewasnot effecteddoesnot

evenhavethepowertO waivethedefect.
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No Courthaseverruleddirectlyon whetherconstructiveservicewould applyin light of a

finding that a landownerwasactivelyattemptingto frustratethenoticeprocessbyavoiding

service. Certainly,theOgleCountyBoarddecisionleft openthatpossibility, but it becomes

irrelevantin light of thefact thatthereis no evidencein this recordthatMrs. Keller attemptedto

frustrateservice,noris thereanyfinding in that regardby theKankakeeCountyBoardin this

case. In fact,Respondenterroneouslyarguesthatconstructiveserviceshouldbe foundbased

uponthetimelinessanddiligenceofserviceattempts.This propositionis not supportedby any

AppellateCourt decision.

RespondentarguesthatMrs. Keller, on whomno certifiedmail servicewasattempted,

shouldbe deemedto haveactuallyreceivednoticespurportedlyservedbyregularmail and

postingon her front door. Thefactthatthesemethodsarenot approvedbythe legislaturein this

caseandthatthis Boardis not authorizedto contravenethelegislativeintentby designating

alternativeservicemethodshasbeenarguedthoroughlyin theBriefs oftheparties.Respondent

relieson thefactthat theBoardandtheCourtsnowacceptcertifiedmail serviceeventhoughthe

statutecallsfor registeredmail. However,this ignoresthewell establishedline of caseswhich

find thatregisteredandcertifiedmail arelegally interchangeableandfunctionallyidenticalfor

servicepurposes.With regardto regularmail, Respondentarguesthat thereliability ofthesame

hasbeenestablishedin MontalbanoBuilders,Inc.v. Rauschenberger,794 N.E.2d 401 (
3

rd Dist.

2003). MontalbanoBuildersis an inapplicableprecedent,a discoverysanctionscasewherethe

Courtheldthatregularmail mustbe assumedto bereceivedin thosesituationswheretheservice

of discoveryrequestsby regularmail is authorizedby statute.
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Additionally, if the CountyBoardlackedjurisdiction, shouldits finding on the issuebe givenany

weightatall?

WhatRespondentmissesin this Board’sdecisionof August
7

th is that this Boardfound

thattheKankakeeCountyBoardlackedjurisdictionasamatterof law. This Boardfoundthat

WasteManagementfailedto attemptcertifiedmail serviceon BrendaKeller andfailed to

completepersonalserviceon her. Thosefactsarenot in dispute. Theremainingfactsregarding

thenumberof serviceattempts,thepostingon thedoor,theregularmail, andwhenMrs. Keller

washomeareextraneous.This Boardmadeafinding as amatterof law on undisputedfacts.

Accordingly,thecorrectstandardhasbeenapplied,andRespondent’sargumentthatit should

applyadifferentstandardin decidingthis issuehasno merit.

Conclusion

Fortheforegoingreasons,theMotion ofWasteManagementofIllinois, Inc. to reconsider

shouldbe denied.

Merlin Karlock,

BY: ~

HisAttor~ey

GEORGEMUELLER, P.C.
AttorneyatLaw
501StateStreet
Ottawa,IL 61350
Phone: (815)433-4705

7


